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This disclaimer applies to any EBA member call or EBA hosted webinar, associated 
documents, information or opinions obtained from or ancillary to the Webinar. You 

are advised to read this disclaimer carefully before accessing, participating in, 
reading or making any other use of an EBA Webinar or member call. EBA makes no 

representations or warranties about the accuracy or suitability of information 
provided in the Webinars and related materials (such as hand-outs, presentation 

documents and recordings). The information contained in the Webinars and related 
materials are not intended to constitute advice of any kind or the rendering of 

consulting, or other professional services. Registering for a Webinar only 
constitutes an agreement to attend, not a contract for consultancy or 

advice. Registration does not establish any contractual relationship with EBA. The 
opinions expressed in a Webinar are those of the author(s)/speaker(s) only, and 

may not necessarily represent the views of the EBA. To the extent permitted by law, 
EBA excludes any and all liability for any loss, claim or damage, cost or expense, 

including any indirect or consequential damages or lost profit, whether arising in 
negligence or otherwise, suffered in connection with the access to, participation in, 

or use of the Webinar by you or any other person.
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Craig A. Welin of Frandzel Robins Bloom & Csato, L.C., presenting California aspects. He has 30 
years assisting clients to resolve business problems in the creditors' rights arena, commercial real 
estate, and bankruptcy litigation, as well as real estate financing and workouts of problem credits 
involving both real and personal property secured transactions.

Chuck Serafino of Vincent, Serafino, Geary, Waddell, and Jenevein, PC presenting Texas aspects. 
He has 30+ years broad legal practice including both business litigation and general corporate client 
representation, with an emphasis in creditor's rights legal matters, cross-border transactions, and 
collection/disposition of collateral involving distressed loans.

Keith Maruska, FVP , ORE Officer, Special Asset Group of Comerica Bank. 
He has 30+ years real estate due diligence and foreclosure experience; manages technical 
consulting operations for >$2B in lending activities and foreclosure actions throughout the country.

Full bios and contact info found at end of slides
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• Monetary and Covenant Defaults
• Resolution Alternatives
• Judicial V. Non-Judicial Foreclosure
• Foreclosure Considerations

• One Action Rule – California
• Delinquent Property Taxes
• Receivership
• Bankruptcy
• Environmental Issues

• Reinstatement
• Foreclosure Sale Bid
• Redemption Rights

Presentation Outline
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• Bank of the Pandemic (the “Bank”), acquired another bank’s portfolio 
with existing loans. The portfolio was acquired without conducting new 
due diligence and no prior reports were received.

• Lucky Borrower, a California limited liability company (“Borrower”), 
currently has two (2) loans, one in Texas and one in California.  

• The borrowing entity has 2 members, I.B. Rich and I.M. NotSoRich, each 
of whom have personally guaranteed Borrower’s obligations to the 
Bank.

• The Texas loan in the sum of $10 million, is secured by a retail center 
with an empty field next to it for future development purposes (the 
empty field was previously occupied by a gas station). 

• The California loan is secured by an office complex with a principal sum 
of $22 million.  
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• Each of the loans go into default within several months 
after they are acquired by the Bank, as the Borrower is 
unable to make monthly payments.  In addition there 
are a host of covenant violations.  

• Demand is made upon the Borrower and Guarantors for 
repayment of the obligations. 

• The Borrower and Guarantors claim that they simply 
have no ability to pay at this time, presumably due to 
the pandemic.

EBA Online Seminar Series 

HYPOTHETICAL CASE

6



Initial Bank activities related to Default of Commercial Loan
• Review terms of note, loan agreement, deed of trust 

control
• Forbearance agreements
• Determine the cause- Monetary (non-payment) vs. 

Non-monetary defaults (covenant violations)
• Perform bankruptcy and military service research
• Notices
• Default cure rights
• Acceleration  (Full Payoff)
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The Bank Decides 
to Foeclose

Workout Officer considers options available to resolve the loan:
• Loan restructure
• Additional collateral, cash infusion, or pledge other assets
• Additional guarantor(s)
• Short sale by borrower
• Bank sells the note (Individual investor v Auction)
• Accept Deed-in-Lieu 
• Foreclosure
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• Review foreclosure terms - deed of trust
• Order title report 
• Establish lien priority (Tax liens, Super liens – Federal or State 

Environmental Remediation)

• Verify taxes are current
• File for appointment of substitute trustee (attorney)
• Obtain access to property
• Commence inspections/environmental testing
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The Bank Decides 
to Foeclose

• Basic advantages of judicial foreclosures over non-
judicial foreclosures.
• Basic advantages of non-judicial foreclosures over 

judicial foreclosures.
• Can the two foreclosure processes be run 

simultaneously?
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MECHANICS OF JUDICIAL FORECLOSURES
• Steps in the judicial foreclosure process
• Lawsuit to obtain a deficiency judgment against the 

borrower, preserve rights to pursue foreclosure
• Posting requirements
• Anticipated issues with the borrower or the property
• Environmental issues
• Receiverships
• How long does the entire process take?
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MECHANICS OF NON-JUDICIAL FORECLOSURE
• Steps in the non-judicial foreclosure process
• Deed of Trust Contains a Power of Sale.
• Posting requirements
• How long does the entire process take?

In Texas:
• Foreclosure sales only on 1ST Tuesday of the month
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The Bank Decides 
to Foeclose

• How does California’s infamous “one-action” rule come into play
given the structure of the hypothetical transaction?

• What is the One-Action Rule?
• What are the penalties for violating the Rule?
• Examples of actions that may violate the One-Action Rule

• What types of environmental issues would affect the bank’s decision
whether to foreclose on real property?

• What consideration should be given to the impact of the pandemic?
Is the pandemic delaying foreclosures?
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The Bank Decides 
to Foeclose

The title report identifies that the borrower has failed to pay the real 
property taxes for many years.

• Who is responsible for the payment of the delinquent real property 
taxes if the Bank elects to foreclose?  

• Can the taxing authorities conduct a property tax sale of the property?  
Is a notice of a tax sale sent to lien holders? Average time between 
notice and sale?  NOTE: Time is of the Essence and can force rushed or 
limited environmental due diligence.  

• Can the owner of the property enter into a repayment plan for the 
payment of the property taxes?  

• What about third party tax liens?
• How does this affect the environmental activities the Bank planned to 

undertake post-foreclosure?
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Potential Contamination
An initial environmental screening is conducted and it is discovered that the prior
bank did not identify potential contamination from the gas station and a former dry
cleaner on the office building collateral as potential issues. Both businesses ceased
operations in 1975, prior to the era of agency oversight.
Bank makes a demand for access to the property to conduct inspections. Borrower
refuses to grant access.

• What can the Bank do to obtain access for an environmental consultant to do a
Phase I and Phase II?
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• Beyond lack of site access, under what other circumstances would it be 
advisable for the Bank to obtain the appointment of a receiver over each of 
the properties?  

• What is the process for appointing a receiver? 
• Bank requests and Court approves/appoints; types of receivers; bond posted

• Receiver’s permitted actions 
• Ability to do environmental due diligence, remedial activities, waste disposal
• Does the receiver have the ability to sell the real property collateral instead of 

foreclosing? 
• Receiver actions which pose environmental concerns/liabilities for the Bank

• Activities which could contaminate a site (hazardous material/waste removal; 
equipment removal)

• Long term liability for waste disposal
• Are there other legal or practical impediments for receiverships?
• Who pays for the receiver and their expenses? 
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RECEIVERSHIP
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The borrower files for bankruptcy. An automatic stay is triggered
prohibiting the continuation or commencement of litigation; allows
debtor time to reorganize.
• How does this affect the environmental due diligence process?  

Can a Phase I and Phase II still proceed?
• What if hazardous waste is found on-site; can the borrower be 

required to sign waste manifests if Bank is arranging disposal? 
• Should the Bank provide funds to the borrower for removal of 

wastes, winterizing the site, or correction/prevention of potential 
environmental issues?
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The Phase II due diligence is completed and potential vapor issues 
are identified at both locations.  
• Will tenants need to be notified of potential vapor issues?

• Who is required to notify? 
• Is there a requirement to report a release discovered by the Bank 

to an environmental oversight agency? 
• Strategies for reporting pre-foreclosure vs. after foreclosure
• Consider foreclosure by Special Purpose Entity to protect bank 

when collateral is contaminated
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to Foeclose

Immediately prior to the foreclosure sale, the guarantors 
find an infusion of cash and reach out to the Bank about 
reinstating the loan.  
• Does the Borrower have the right to reinstate the loan? 
• Types of defaults that may be reinstated
• How does the reinstatement process work?  
• What amounts must the Borrower pay to reinstate the 

loan to prevent the foreclosure sale from taking place?  
• When must the reinstatement payment be made?
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to Foeclose

• Assuming the Bank proceeds with the foreclosures, what sort of 
issues should be taken into consideration in formulating the 
foreclosure sale bids?
• Loan deficiency
• Foreclosure and holding/carry costs 
• Fair market value of property (borrower may contest bid price)

• What expenses are banks allowed to recover? (e.g., environmental 
due diligence, appraisal, legal, internal staff time, receiver, securing 
the site, etc.; note that some states cap legal fees)

• Are post-foreclosure environmental costs factored into the bid?
• In a few states the bank does not establish the bid
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• What happens at Sherriff’s sale?
• What happens if no one bids? 
• Are there obligations for the bank to release 

environmental reports to bidders?
• Substitute Trustee’s sale 

• very flexible, cash equivalent at sale, transfer title
• avoid chilling other bidders

• Temporary Restraining Order (TRO)- short term delay of 
foreclosure  
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The Bank Decides 
to Foeclose

• Once sold, can the borrower contest sale price if potential post-
foreclosure environmental costs were factored into the bid?

• Who receives the proceeds of completed foreclosure sale?
• Borrower’s rights 
• Fair Market Value of property plus certain collection and 

holding costs
• Only reduction in deficiency; no damages
• Statute of limitations to pursue deficiency (2 years for Texas)

• Is there an alternative to completing a foreclosure sale and/or a 
receiver's sale of the real property? Deed in Lieu, Sell Note
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• Sheriff’s sale redemption
• Amount to pay-

full loan deficiency vs. foreclosure sale price 
• Which states allow a property to be redeemed after 

foreclosure, and how long?  (e.g. Michigan – 6 months) 

• How does this affect the Bank’s action for stabilizing 
environmental conditions at a site or cleaning up for 
future sale?
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23



EBA Online Seminar Series 24



Craig A. Welin
Attorney

Frandzel Robins Bloom & 
Csato, L.C.

Los Angeles, CA
cwelin@frandzel.com

(323) 852-1000
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For nearly 30 years, Craig Welin has been an attorney with Frandzel assisting 
clients solve business problems in the creditors' rights arena. Craig solves client 
problems in the areas of credit's rights in commercial real estate and bankruptcy 
litigation, as well as real estate financing and workouts of problem credits 
involving both real and personal property secured transactions. Craig also 
regularly represents both state and federal equity receivers in a variety of 
matters on a nationwide basis. Craig has served the Firm as managing partner 
and in 2016, he was tapped to become the Firm's President. The relationships 
Craig has formed with his clients has stood the test of time. He understands that 
a teamwork approach – which enables him to better understand each client's 
business goals and sensitivity to their preferences – results in both short term 
success for his clients and long term mutually beneficial relationships. For Craig, 
this makes the practice of law all the more rewarding. After years of developing 
an expertise in credit's rights, Craig is heavily involved in educational 
presentations before his clients and at numerous trade groups and conferences 
throughout the county.

CONTACT INFORMATION AND FULL BIOGRAPHIES

http://frandzel.com


Chuck Serafino
Shareholder

Vincent, Serafino, Geary, 
Waddell, and Jenevein, PC

Dallas, Texas
cserafino@vinlaw.com

(214)979-7413
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Chuck Serafino is the co-managing Shareholder of Vincent, Serafino, Geary, 
Waddell, and Jenevein, PC. Mr.  Serafino has a broad legal practice that includes 
both business litigation and general corporate client representation, with an 
emphasis in creditor's rights legal matters and cross-border transactions. For 
over thirty (30) years, he and members of his law firm have represented many of 
the nation’s largest financial institutions, along with several regional financial 
institutions, in all matters relating to the workout, collection and disposition of 
collateral involving distressed loans throughout the State of Texas. The firm also 
has offices in Phoenix and Las Vegas that exclusively represent financial 
institutions, along with its attorneys licensed in Oklahoma and New Mexico who 
handle matters in these states. Chuck is a cum laude graduate of Princeton 
University and he attended SMU School of Law on an academic scholarship.

CONTACT INFORMATION AND FULL BIOGRAPHIES

http://vinlaw.com


Keith Maruska
FVP, ORE Officer
Comerica Bank
San Diego CA 

kwmaruska@comerica.com
(619) 652-5754
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Keith Maruska has 30+ years in lender due diligence and foreclosure experience. 
Mr. Maruska has managed technical consulting operations in almost all aspects 
of real estate due diligence from over $2B in lending activities to extensive due 
diligence for foreclosure actions throughout the country. He holds a Bachelor of 
Science in Construction Management from Colorado State University and has 
taken UC San Diego extension courses in various environmental disciplines 
including asbestos abatement / management, lead based paint abatement / 
management and hydrology studies. Keith has a proven track record in banking 
with 24+ years at Comerica Bank including the most recent 11 years as First Vice 
President - ORE Officer within the bank’s Special Assets Group.

CONTACT INFORMATION AND FULL BIOGRAPHIES

http://comerica.com

