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A Message from EBA’s President
As President, it’s one of my happy duties to say welcome.  Welcome to the EBA Summer Journal for 2019.  
Elizabeth Krol and her gang of unpaid volunteers have again produced a great collection of articles, opinions, 
information and experience.  

That’s kind of who we are.  Yes, at our heart we’re a trade association, but we really started out as a collection 
of colleagues that love to share our experiences.  We built a structure that became the EBA just to give us a 
place to get together.  We put dates on calendars to have meetings and soon it became a habit.  We shared a 
lot.  We grew.  Then somewhere along the way to our 25th Anniversary, a funny thing happened.  We developed 
an identity.     

Sometimes it’s hard to see that from the inside.  Especially when our EBA family contains so many interesting 
characters.  But to an outsider, such as a regulator or agency official, the EBA might be a great place to 
get feedback from one of their user communities.  One such official has repeatedly gushed about the great 
opportunity EBA provides to interact directly with a wide spectrum of stakeholders 
impacted by his agency.  

This journal is part of our growing identity within the thing that is the 
EBA.  The cast of characters that contributed to the journal are still the 
colleagues sharing their experiences.  It doesn’t matter that they may 
have competing personal agendas or compete directly with their peers 
for business.  It only matters that they are still willing to share their 
knowledge and experience for the good of the EBA.  That’s a fine big-
picture idea for a bunch of characters.

I challenge you to produce and submit a topic of your own.  I challenge 
all contributors to spread this Journal as a marketing tool.  That would 
be big-picture good for you and the EBA.  

To anyone not yet a member, please check us out and consider visiting us 
at a conference.  I can easily introduce you to some real characters.

Thank you,
Bill Sloan



Editor’s Corner 

Welcome to Historic Philadelphia, the “City of Brotherly Love”, 
home of Rocky Balboa and the Philly Cheesesteak, and a 

favorite destination of EBA over the past quarter century! With 
gratitude and joy, we continue our year-long 25th anniversary 
celebration of the EBA at the Summer 2019 meeting. 
 
We have a terrific meeting ahead, including extensive 

opportunities for education, networking, and community building. Research tells us that 
people join associations for one of the following purposes: to learn, to meet, and/or to 
help. Our technical sessions will include specialty tracks, and the summer edition of 
the EBA Journal is full of valuable technical content to learn how we can all to do our 
jobs better. Important updates pertaining to PFAS and emerging contaminants, mega 
trends in commercial real estate, recent Environmental Screening Level (ESL) changes 
in California, and a focus on Lender Pollution Liability Insurance are among the topics 
you’ll find in this edition. Networking opportunities abound at the EBA, including the ever-
popular Dine Arounds for making new friends and catching up with long-time industry 
colleagues. Our conference begins with our hallmark event, EBA Gives Back, where we 
have an opportunity to help the local community. 
 
This edition also includes the important kick-off, a new three part mini-series for the 
EBA pertaining to the elasticity of Phase I ESA pricing. John Rybak’s first article, 
Commoditization of the Phase I Matters, is included in this edition. This is a preview of 
the sessions beginning at our January 2020 meeting where John will share why this topic 
is important for all of us, Bankers and Affiliates, and will initiate a series of focus group 
meetings throughout 2020, including findings to be presented by Dave Lambert at the 
Summer 2020 and Winter 2021 meetings.
 
We are pleased to garner the support and expertise of our new co-editor to the EBA 
Journal, Dianne Crocker. Thank you to the entire EBA Journal committee for helping us 
to keep the caliber of this important industry publication high. Contributions of articles 
and content contributions on fresh, timely topics are greatly appreciated. As always with 
the EBA, there are many ways to engage and collaborate. All are welcome. 
 
Best wishes for a restorative summer.

Elizabeth Krol
Journal design & layout courtesy of



The Environmental Bankers Association 
Conferences always have something fun and 

exciting in store for attendees, but this year is special. 
This year, the EBA turns 25, and what better way to 
celebrate twenty-five years than with a parade? Last 
winter, conference goers arrived in New Orleans, 
ready to participate in the traditional EBA Gives Back 
Activity and dive into the conference. What they 
didn’t expect, was to be a part of a parade, complete 
with Jazz Band! The procession was a brilliant way 
to get into the swing of things in New Orleans.

Both Monday and Tuesday included sessions on 
weather themed discussions such as Terms of 
Investment – Living with Water, Building with Nature; 
Storm Preparedness and Resilience: How Bank 

January 2019 Meeting Recap
Author: Ruxandra Niculescu, REM

GSI Environmental
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Facilities Weather Storms; and The Aftermath of 
Severe Flooding, while bringing in some familiar 
topics with different perspectives - Vapor Intrusion: 
Key Issues in Understanding Risk Based Closures 
in Commercial Buildings.

EBA sessions touched on some exciting topics like 
Robots and RECs, covering technology enablement 
in real estate and provided key updates on ASTM 
E1527 and EPA Brownfields.

Overall, the Winter Conference was a fantastic 
opportunity to celebrate memories and create 
new ones, while learning about environmental risk 
management and the challenges faced on a daily 
basis. ■
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What Mega Trends are Shaping 
Commercial Real Estate? 
Author: Dianne P. Crocker, Industry Analyst, EDR Insight

With 2019 now almost at its midpoint, the 
economic expansion marches on. The positive 

barometers in the market leave little room to worry 
about a drastic recession over the near-term, yet 
commercial lenders are wise to keep their feelers out 
for signs of a shifting market. A notable characteristic 
of the market this year, in addition to rising market 
caution, is the rise of what PRISM keynote speaker, 
Spencer Levy, calls “The New City.” Risk managers 
at financial institutions have their gaze fixed on the 
horizon for changing winds that could shift the risk 
equation. While forecast for commercial real estate is 
still positive over the near-term, there are strategies 
that leading institutions are already implementing to 
mitigate any potential adverse impacts to a slowdown 
in the market in 2020 or beyond. 

1)   Behold the Emergence of “The New City” 
Levy, CBRE’s chairman and chief economic advisor, 

recently delivered an opening keynote at the PRISM 
conference on the megatrends that are shaping 
commercial real estate. Front and center was his 
take on those smaller secondary and tertiary metros 
that are “new and hip and attracting top talent.” These 
are the urban areas experiencing the emergence 
of talent clusters, particularly tech talent, where 
the market is seeing bigger companies gravitate. 
“The new city money,” Levy observed, “is flowing 
into secondary markets that have that trifecta of: 
talent creators, talent attractors and live-work-play 
developments.” From a property and commercial 
lending perspective, the truly exciting element of this 
trend is that companies will look for properties in the 
right locations, some of which will be ripe for reuse 
and redevelopment. Today’s Class C industrial, for 
instance, could become tomorrow’s Class A office 
space. That is where the opportunity lies. 
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2)   Office-Using Job Growth is Key
“If you can project where the office-using jobs 
are going to be, you can project everything!” 
~Spencer Levy, CBRE

I am often asked by environmental due diligence 
consultants and risk managers at financial institutions 
which regions, states or metros are growing so I 
was interested to see where CBRE is forecasting 
the strongest activity. The key, according to Levy, 
is where the jobs of tomorrow will be. Jobs impact 
virtually every major asset class: where apartments 
are built, where retail demand will be strong, where 
companies need office space and so on. CBRE’s top 
20 markets for forecasted office-using employment 
(see the figure), are led by the usual suspects like 
San Francisco, Austin and Dallas. Below the top 
echelon, however, you also see the growing strength 
of smaller metros like Tampa, Salt Lake City, 
Nashville and others. 

How does that forecast of hot job markets mesh with 
this year’s top markets for Phase I ESA activity? A 
sneak peek at the metros rising to the top so far in 
2019 in advance of midyear stats is as follows:

In a Phase I ESA market that was relatively flat in 
the first four months of 2019 compared to last year, 
average growth across the strongest markets was in 

the double digits according to EDR’s ScoreKeeper 
model. The 10 metros in the table grew by an 
average of 13 percent, led by strength in Memphis, 
Richmond and Cleveland—all secondary commercial 
real estate markets. Miami, a metro ranked 13th on 
CBRE’s list of forecasted office-using job growth, is 
already having a strong year as the sixth fastest-
growing Phase I ESA growth market this year. If Levy 
is right, then we will start to see some of the other 
high-growth office-using metros like San Francisco, 
Austin and Dallas, appear on this list in the second 
half and beyond. 

3)   Lenders Shift Their Gaze to Recession 
Preparedness
Signs that the record-long economic recovery 
is nearing its end are shifting the focus toward 
recession-proof risk management strategies. Thanks 
to an attractive commercial real estate deal-making 
environment, property lending is still robust, but the 
market is as competitive as ever, particularly as non-
bank lenders aggressively compete for a piece of the 
pie. At this late stage of the cycle, lenders need to 
keep a watchful eye on changing market dynamics. 
Value-add is more attractive end-of-cycle with limited 
“buy” opportunities, and investors and lenders are 
warned to take a more reserved, judicious approach.

Are lenders stepping back from robust risk 
management? No, according to EDR’s most recent 
industry survey, the 2018 Benchmark Survey of 
Environmental Consultants. The results from the 
more than 500 consultants surveyed showed that: 

• On average, 22.4 percent of Phase I ESAs 
lead to Phase II investigations, up from 16 
percent a few years ago.

• Nearly 20 percent of respondents indicated 
their lender and investor clients were more 
risk averse in their environmental due 
diligence, higher than the percentage that 
were less risk averse–with the majority 
holding fast to their current practice.

MSA 2019 Growth in Phase I 
ESA Activity (YTD as of 4/30)

1 Memphis 26%
2 Richmond 22%
3 Cleveland 18%
4 Las Vegas 10%
5 Los Angeles 10%
6 Miami 9%
7 San Jose 9%
8 Columbus 8%
9 Long Island 7%
10 Philadelphia 7%
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Dev Strischek, Principal, Devon Risk Advisory Group 
at last fall’s RMA conference, observed: “You lenders 
are all out there throwing money around like a food 
fight in a National Lampoon movie. There’s a theme 
emerging right now that it’s probably time to baton 
down the hatches.” Strischek moderated a PRISM 
track titled Recession Preparedness: Asking the 
Right Questions in which he asked a panel of risk 
managers to share how our market is different today 
than pre-recession.
 
All pointed to stronger operational processes for risk 
management with a tip of the hat to technological 
advances that make risk data easier to process. Also 
worth mentioning is what Michael Bell, Founder and 
President, Bell Oldow, Inc. observed.  

“Deals are becoming more complex the 
deeper we get into this expansion. From 
the perspective of a third-party Phase I ESA 
reviewer, as deals get more challenging 
there are often more complex environmental 
issues that consultants should highlight, 
analyze, and discuss.  These are the known 
and potential risks that Phase I users such 
as bankers and other dealmakers, should be 
considering in their current and future cash 
flow models to protect their companies from 
economic losses. Unfortunately, what I have 

seen recently, as competition for successfully 
closing deals increases, is that big and small 
Phase I providers are incorrectly labeling 
Recognized Environmental Conditions 
(RECs) as Environmental Business Risks or 
De Minimis conditions, softening the impact 
of the Phase I and “allowing” lenders to 
avoid policy requirements to address RECs 
in the deal write-up.  Although this process 
allows deals to flow more smoothly in the 
short term the impact to the company if 
they need to take ownership of that same 
property during foreclosure could be a big 
problem.” ~Michael Bell, Bell Oldow, Inc.

Another key change in today’s market is the emphasis 
on mitigating vapor risk. “I’ve seen more frequent 
further investigation due to vapor intrusion and the 
use of measures like vapor barriers as protective 
measures in cases where there’s a potential risk to 
tenants,” Bell noted. This is consistent with EDR’s 
benchmark survey results which found that 41 
percent of consultants surveyed “always” consider 
vapor encroachment/intrusion risks during a Phase 
I ESA, a trend attributable to the growing attention 
this risk has received from the U.S. EPA, state/local 
regulators and ASTM’s Phase I ESA task group in 
recent years. 

While no one is predicting an imminent recession, 
savvy risk managers are adopting strategies in 
advance of the next downturn. For instance, Marty 
Hall, CRI, Director, CRE Risk Management, BOK 
Financial, is making sure the bank’s younger staff 
is ready. “We have staff members who haven’t 
been through a recession so we’re now having our 
younger staff spending time with our workout group 
as a strategy to get them thinking about the risks that 
they may not think about on their own. We’ve also 
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been very diligent in making sure we maintain the 
same overall concentration limits for commercial real 
estate exposure throughout this recovery period.” 

Rigorous due diligence and stress testing are also 
imperative at this stage of the cycle. Bell noted 
that, “It’s wise even while the market is still growing 
to do some stress testing. Look back at your 
portfolio, either following an established watch list 
or generating your own high-concern list.  Do some 
sampling in your portfolio especially if you’re using a 
common vendor. Look for trends in how consultants 
are classifying RECs and business risks.  Since the 
prices of Phase Is haven’t changed in 20 years, 
there is a lot of pressure on consultant to satisfy their 
clients to maintain their deal flow and revenue.  So 
the process today is much more challenging from 
the viewpoint of the assessor.  Additionally, lenders 
should communicate with their Phase I providers to 
make sure that REC determinations are reasonable 
and in line with prudent risk management.” 

4)   Expect a Busier Second Half of 2019
Virtually every market analyst points to strong market 
fundamentals when asked that popular question: 
When will we see the next recession hit? 
Despite the market’s positive performance in 2018, 
and still-healthy barometers thus far in 2019, 
forecasters at the Urban Land Institute are forecasting 
declines from the historic highs of 2015 and 2018 to 
a more sustainable path of transaction activity the 
next two years. The projected slowdown is largely 
due to the anticipated impact of rising interest rates 
and the fading stimulus from the federal tax reform 
package. That will likely result in more caution on the 
part of investors and lenders. 

“While investors expect to remain active 
in real estate markets this year, they 
plan to be more conservative in their 
acquisitions. Increased caution, however, is 
counterbalanced by the search for yield in 
a late-cycle environment, which is drawing 
more investors into secondary markets.”  

~CBRE, Americas Investor Intentions 
Survey 2019

Regardless of your prediction about Phase I ESA 
volume, robust due diligence is critical at this stage of 
the market. The danger is that the still-strong factors 
boosting today’s market (good fundamentals, access 
to capital, interested investors) can mask the risks, 
and encourage lenders and developers to overreach 
at this late stage of the cycle. It is comforting to see 
that our latest survey results indicate the market is 
not relaxing underwriting standards in a quest for 
growth in a challenging environment.  

Leading economists across the board, including 
Levy, are predicting that “2019 is going to be a decent 
year.” Let’s hope they’re right! And don’t lose sleep 
trying to forecast the timing of the next recession. 
Bear in mind these wise words from Hessam Madji, 
president and CEO of Marcus & Millichap: 

“Don’t worry about timing the next downturn. 
Buy the right asset and maintain quality 
underwriting standards, and you won’t need 
to worry.” ■



A Buyer’s Guide to Desktop Reviews & Database Searches: 
What Are They and When Should Your Order One?
Author: John Katze, National Director of Operations - Due Diligence Services
EBI Consulting

What Are these reports and When Should 
You Order One?

What is a Desktop Review?

A Desktop Review involves the evaluation of a 
3rd party environmental report, such as a Phase 
I Environmental Site Assessment (ESA), Phase 
II Report, Regulatory Submittal, or similar by a 
qualified Senior Technical Reviewer. The Senior 
Technical Reviewer will provide a conclusion to the 
client stating whether the report either does or does 
not comply with ASTM regulatory and/or industry 
standards, depending on the client’s specific scope 
requirements.

When would someone order a Desktop Review?
A Desktop Review is ordered to advise the client 
regarding liability when a recent, in depth due 
diligence report already exists for the property 
in question. In order for a Phase I ESA to provide 
protection from liability under the federal EPA 
Superfund Law (CERCLA), it must be completed 
in accordance with standards and practices for 
conducting all appropriate inquiries (AAI). 

Phase I ESAs are completed in accordance with the 
EPA’s guidance at the federal level; however, Phase 
II Assessments and other Regulatory Submittals 
are compared to state guidance and regulations, 
where each state has their own environmental 
standards and regulatory processes. With Phase II 
and regulatory Submittals, a consultant’s 3rd party 
review will verify if the investigation was completed 
in accordance with state regulations and standards.

Due diligence is a highly competitive environment 
and consultants may cut corners – as such, not all 
Phase I reports are created equal. For example, 8



a regulatory concern may be dismissed without 
a review of the appropriate records, the property 
history may be incomplete, municipal records may 
not be reviewed, or the soil vapor pathway may not 
be considered. Any of these omissions can violate 
AAI or state regulations and negate the value of the 
report. 

What is a Database Search? How does it differ 
from a Desktop Review? 

A database search includes a review of standard 
federal, state, and tribal environmental record 
sources as defined in ASTM E1527. Additionally, 
in order to enhance the accuracy of the database 
search, a consultant will utilize other online and data 
resources. The key distinction is that a database 
search will not provide protection from potential 
liability under CERCLA as an innocent landowner, a 
contiguous property owner, or a bona fide prospective 
purchaser.

A database search is often engaged when the bank 
has an existing borrower with whom they have an 
established relationship. That borrower will have a 
recent report for the property in question and the 
loan value is often small and low risk. This serves as 
the due diligence the bank requires. In higher risk, 
high loan value transactions, this is often not enough 
and a full Phase I ESA must be ordered.

What are the limitations of ordering a Database 
Search?
A database search is a quick turn screening tool and 
will identify environmentally significant features that 
have been reported to federal or state agencies. 
It is most useful in low risk, short turn around time 
scenarios.

However, a database search may omit features 
that are not reported such as hazardous materials, 
aboveground and underground storage tanks, 
septic systems, and oil-containing equipment. It is 
important to note that there are many environmental 
concerns that may be identified in a Phase 1 ESA 
that are not included in a database search. It is vital 
to discuss the appropriate level of due diligence with 
your consultant on a case-by-case basis. ■ 9
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Q&A with Partner’s Site Mitigation Expert
Robert Traylor, PG, CHg, Technical Director of Site Mitigation 
Partner Engineering and Science, Inc.

How do environmental concerns impact 
construction costs in Southern California 
today?  

We commonly see environmental issues impact 
construction costs when you’re dealing with certain 
historic site uses, and significant rehab / adaptive 
reuse projects which are trending up these days. 
As for historic uses, Southern California has a lot 
of old oil fields and wells, which have methane gas 
concerns. There are also potential remediation costs 
if you are building on an old industrial site or an old 
gas station, dry cleaner, automotive shop, or other 
“high risk” historic use, which are fairly common 
throughout SoCal. Also, with demos, rehabs or 
adaptive reuse projects, a common cost to consider 
is asbestos testing and potential abatement costs.

How can developers keep costs at bay 
while adhering to current regulations 
and addressing environmental needs in a 
project?
  
Working with your consultant and contractor to look 
for opportunities to utilize new mitigation technologies 
such as combined moisture-contaminant vapor 
barriers designed to be capable of converting to 
vapor removal systems, can save overall remedial 
costs and time. Another key savings strategy is 
to combine costs on a project where possible.  
For instance, if your project already involves an 
underground feature such as a subterranean 
parking garage, you can combine a dig and haul 
remediation effort with the construction, where 
the excavation costs are already factored into the 

budget. Developers may also consider different uses 
for the property commensurate with the remediation 
efforts that might be required for each – for example 
the level of remediation required for a multifamily 
slab-on-grade use will be more restrictive, cost more 
and require more time to achieve remediation, than 
for mixed use - commercial under residential use, so 
that can factor significantly into the investment and 
cost savings strategy. 

What are some red flags that a project 
will require too much environmental 
remediation to pencil in this region? 

It will ultimately depend on the value of the property. 
If it is a small property without much value-added 
potential, then the cost of environmental remediation 
may not be worth a meager long-term return. 
Typically speaking, if groundwater is shallow, or if 
the contamination issue is large enough to reach 
groundwater, the cost to remediate will be much 
higher.

What creative strategies are developers 
using today to meet environmental goals 
while keeping costs in check?

It is critical to work with an experienced consultant 
that knows the specifics of the local regulatory 
requirements, as this can streamline the entire 
process (from assessing the extent of the problem 
through remediation and regulatory closure), thus 
reducing overall project costs. One key way to do 
this is for the consultant to assess contamination 
and install remedial systems prior to engaging the 
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agency, if all stakeholders agree to moving forward 
without agency oversight, thereby reducing overall 
costs and shortening the cleanup schedule. From a 
technical approach, integrating mitigation measures 
(things that don’t remove the problem but lessen the 
risk to human health, like increased air circulation in 
a building, or special slab sealants to prevent harmful 
vapors from entering the building) with remediation 
measures (removing the problem, for example a soil 
vapor extraction with a sub-slab depressurization 
system) can allow a property to be leased or operated 
while still undergoing remediation, providing income 
and speeding the overall site cleanup towards a 
“timely” closure.  

Where is environmental legislation 
heading in Southern California and how 
will it affect commercial development?

Over the last 20 years regulations have continuously 
become tighter, necessitating a greater relationship 
between State agencies and the environmental 

consultant. The biggest trend in environmental 
regulation is headed towards regulation of vapor 
intrusion on commercial sites and commercial sites 
adjacent to residential properties. Sites that were 
previously closed based on soil and groundwater 
assessment and/or remediation may end up 
having to be evaluated anew based on vapor risks. 
Historically, VOC vapor barriers (those specifically 
designed to prevent subsurface Volatile Organic 
Compounds from entering a building) have been an 
acceptable remedy for vapor intrusion. However, 
regulatory acceptance of these is waning towards 
integrated mitigation - remediation solutions.  Now 
VOC barriers (considered a mitigation measure), 
by themselves, are starting to be considered a 
“temporary” action that needs to be supplemented 
with actual cleanup of the subsurface soil gas 
concentrations (remediation). This change is due to 
agencies’ concern that slab/barrier penetrations or 
building settlement could produce new conduits for 
vapor migration into the building. ■
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Due Diligence Alert: Per- and Polyfluoroalkyl 
Substances (PFAS)
Author: Jeanine Grachuk, Esq., Beveridge & Diamond, PC

Emerging contaminants are difficult to address 
in due diligence because they are defined by 

uncertainty. However, there is no remaining doubt 
that the class of compounds known as PFAS1 will 
require assessment and possibly remediation at 
hundreds of sites across the country, although the 
exact regulatory basis to require that work is not yet 
clear in many cases. The bottom line is that you can 
no longer ignore PFAS as a potential contaminant of 
concern as you conduct due diligence.

The historical uses of PFAS have been widespread.  
As a result, PFAS could be anywhere in the 
environment. Particularly due to its use in firefighting 
foams, PFAS could have been released wherever 
a crash or fire occurred, and has been commonly 
used at airports and Department of Defense 
facilities.  Other locations where PFAS may have 
been stored, disposed, or handled include PFAS 
manufacturing facilities, landfills, junkyards, metal 
coating and plating facilities, wire manufacturing 
facilities, facilities using surfactants, resins, molds, 
or plastics, and a multitude of other commercial and 
industrial locations.2

  

Where have PFAS been identified?

About a dozen sites have received attention in the 
news and several are identified on the US EPA’s 
website.3 However, these few sites are insufficient to 
indicate just how widespread PFAS contamination 

1  The class of several hundred per- and polyfluoroalkyl substances. 
2  History and Use of Per- and Polyfluoroalkyl Substances, ITRC, 
November 2017, available at https://pfas-1.itrcweb.org/wp-content/
uploads/2017/11/pfas_fact_sheet_history_and_use__11_13_17.pdf. 
3  Available at:  https://www.epa.gov/pfas/site-specific-information. 

is in this country. There is limited national data 
on the discovery of PFAS in public drinking water 
systems. In 2012, US EPA identified six PFAS 
compounds, including PFOA and PFOS, as 
unregulated contaminants that may occur in public 
water systems and may require regulation under 
the SDWA.4 As a result of this designation, all large 
public water systems (serving greater than 10,000 
people) and 800 smaller systems were required 
to monitor for those six PFAS compounds. This 
monitoring occurred between 2013 and 2015. The 
testing revealed PFAS contamination in over one 
hundred public water systems across the nation.5 
Because the sources of drinking water typically are 
groundwater or surface water, these results suggest 
that groundwater or surface water in the vicinity of 
those systems has been contaminated by PFAS. 
For further information, consult a map developed 
by Northeastern University and the Environmental 
Working Group that identifies PFAS sites across the 
country, including these drinking water detections.6

Additional monitoring of drinking water across the 
country is likely. In its PFAS Action Plan,7 US EPA 
stated that it will propose nationwide drinking water 
monitoring for PFAS to improve its understanding 
of the frequency and occurrence of PFAS across 
the United States. This likely will result in the 
identification of many more locations where PFAS 
has been released into the environment.

4  The Safe Drinking Water Act. 
5  This testing is referred to as UCMR3 and the data is available on 
US EPA’s website, at https://www.epa.gov/dwucmr/occurrence-data-
unregulated-contaminant-monitoring-rule#3.  
6  Available at https://www.ewg.org/research/update-mapping-expanding-
pfas-crisis.  
7  Available at:  https://www.epa.gov/pfas/epas-pfas-action-plan. 



Does CERCLA apply?

The primary federal law impacting site contamination 
is CERCLA.8 Sites that are listed under CERCLA are 
typically the most contaminated sites in the nation, 
and response actions at those sites are conducted 
under the direct oversight of the US EPA or a 
state environmental agency.  CERCLA created a 
comprehensive liability scheme that imposes strict 
liability for releases of hazardous substances on 
categories of entities including those entities that 
currently own or operate a facility, or formerly owned 
or operated a facility.  This liability scheme applies 
where there has been a release of a hazardous 
substance regardless of whether a site is listed 
under CERCLA. 
 
None of the PFAS compounds is listed as a 
hazardous substance under CERCLA.  However, 
it is widely expected that US EPA will propose to 
list two PFAS compounds, PFOA and PFOS,9 as 
hazardous substances in 2019; listing of other PFAS 
compounds may follow.  Even in the absence of such 
a listing, US EPA appears to have broad authority 
under various federal laws to mandate cleanup of 
PFAS at any site where PFAS contamination poses 
a serious public health risk.  Further, the CERCLA 
liability scheme has been applied retroactively; a 
spill that occurred before CERCLA became law is 
still governed under the same liability rules as a spill 
that occurs today.  For these reasons, while there is 
substantial legal uncertainty, it is prudent to consider 
PFAS in the same way as you would consider other 
contaminants when conducting due diligence.  

Due diligence typically has two goals:  (1) to support 
decision-making in the transaction and (2) to 
memorialize the effort to support a claim for liability 
relief under CERCLA for the buyer as a “Bona 
Fide Prospective Purchaser.” Until PFAS is listed a 
“hazardous substance” under CERCLA, one might 

8  The Comprehensive Environmental Response, Compensation, and 
Liability Act. 

9  Perfluorooctanoic acid and perfluorooctane sulfonate. 13
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MassDEP issued guidance in June 2018 stating 
that PFAS are hazardous materials and must 
be addressed under the state program.  In April 
2019, MassDEP proposed regulations to establish 
reportable concentrations and cleanup standards 
for soil and groundwater for six PFAS compounds.  
While the proposal contains several different soil 
and groundwater standards depending on potential 
exposures, it may be helpful to provide just a few 
numbers:

Proposed Reportable 
Concentration for 
Groundwater that may 
be Drinking water

0.00007 mg/L 
for the following, com-
bined:  PFOA, PFOS, 
PFDA, PFHxS, PFNA, 
PFHpA 13 

Proposed Method 1 
Cleanup Standard14 for 
Groundwater that may 
be Drinking water

0.02 parts per billion
for the following, com-
bined:  PFOA, PFOS, 
PFDA, PFHxS, PFNA, 
PFHpA 

Until these proposed regulations become law, 
reporting of a release of PFAS is required only when 
it poses an imminent hazard, as defined under the 
current regulations. 
 
Many other states are drafting PFAS regulations.15 
The takeaway is simple: PFAS are no longer 
“emerging.”  It is time to treat PFAS like any other 
contaminant in due diligence. ■

13  Perfluorodecanoic acid (PFDA), perfluorohexanesulfonic acid 
(PFHxS), perfluorononanoic acid (PFNA), and perfluoroheptanoic acid 
(PFHpA). 
14  The MCP allows for site closure based on risk based standards that 
are listed in the regulations, known to as Method 1. Alternately, closure 
can be reached by adjusting the Method 1 standards based on site 
specific information, known as Method 2; or based on a detailed site 
specific risk assessment, known as Method 3.
15  See States Draft Legislation Following EPA’s PFAS Action Plan, by 
Nessa Coppinger, Esq., and Megan Morgan, Esq., Beveridge & Diamond, 
PC, available at https://www.bdlaw.com/publications/states-draft-
legislation-following-epas-pfas-action-plan/. 

assume that evaluating the potential for PFAS at a 
property is not important in order to qualify for the 
Bona Fide Prospective Purchaser liability protection.  
However, in light of CERCLA’s retroactive application, 
it is not clear whether consideration of PFAS is 
necessary in order to conduct “all appropriate 
inquiry”; a more conservative approach would be to 
explicitly include PFAS in your evaluation.

What about the states?

Federal laws are only part of legal framework relevant 
to due diligence and in many cases are not the most 
critical part:  you must also understand the state laws 
that apply to releases of chemicals.  Many states are 
developing laws and regulations to address PFAS 
more quickly than US EPA. Importantly, CERCLA’s 
bona fide prospective purchaser defense applies 
only under CERCLA; a state cleanup program may 
not have a similar defense.

Massachusetts is a good example. In a nutshell, 
the Massachusetts site cleanup program creates a 
comprehensive reporting, remediation and liability 
scheme. The categories of responsible parties 
are similar to CERCLA. Implementing regulations, 
known as the MCP,10 require potentially responsible 
parties to notify MassDEP11 of reportable releases 
of hazardous materials or oil.  Reporting a release 
triggers a timeline for conducting response actions 
until closure is reached.  Potentially responsible 
parties are required to hire a consultant known 
as an LSP12 who makes decisions regarding site 
assessment, subject to audit by the MassDEP. There 
is no liability exemption for a bona fide prospective 
purchaser under the Massachusetts program.

10  The Massachusetts Contingency Plan. 
11  The Massachusetts Department of Environmental Protection. 
12  Licensed Site Professional. 
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Recent Environmental 
Screening Level (ESL) Changes 
in California

Purpose of ESLs
On January 24, 2019, the San Francisco Bay Regional Water Quality 
Control Board (SFBRWQCB) issued a Memo formalizing the release 
of their revised Environmental Screening Levels (ESLs). Per the 
SFBRWQCB, ESLs: 

“…provide conservative screening levels for over 100 
chemicals found at sites with contaminated soil and 
groundwater. They are intended to help expedite the 
identification and evaluation of potential environmental 
concerns at contaminated sites. ESLs address a range of 
media (soil, groundwater, soil gas, and indoor air) and a 
range of concerns (e.g., impacts to drinking water, vapor 
intrusion [VI], and impacts to aquatic habitat).” 

The values are used to evaluate the potential human or ecological 
risk posed by the chemical concentrations identified in a Phase 
II Subsurface Investigation (Phase II) and whether additional 
investigation is necessary.

Notable Changes
The most significant change is that the new screening levels for 
soil gas, that are deemed protective of indoor air quality under most 
scenarios, have been significantly lowered. Therefore, indoor air 
quality testing will likely be triggered more often during the Phase II 
process to complete the assessment of the vapor intrusion pathway. 
These changes will affect the amount of work required to complete 
Phase II investigations on properties throughout California.

The Memo indicates that the VI ESLs for Groundwater and Soil 
Gas are now based on the United States Environmental Protection 
Agency’s (USEPA) 2015 recommended attenuation factors, instead of 
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the Johnson and Ettinger (J&E) Model. The previous 
version of the SFBRWQCB Tier 1 ESLs (February 
2016, revision 3) identified the Sub slab/Soil Gas value 
for both Tetrachloroethene/Tetrachloroethylene 
(PCE/PERC) and Trichloroethene/Trichloroethlyene 
(TCE) as 240 micrograms per cubic meter (µg/m³). 
In comparison, the updated associated residential 
(unrestricted use) ESLs for those constituents are 
15 and 16 µg/m³, respectively. Therefore, further 
evaluation will be necessary if these levels are 
exceeded.

Case Studies
A former dry cleaners property underwent a Phase 
II, which was conducted prior to the release of the 
revised ESLs. Volatile Organic Compounds (VOCs) 
were detected in soil gas at concentrations which 
were below the applicable commercial exposure 
scenario (above residential criteria). At the time 
of the assessment, the building was vacant, and 
no known plans for redevelopment existed. The 
property is located within a commercial/industrial 
area. However, as a requirement of the boring 
permit, the analytical results were submitted to the 
local regulatory agency for review. Upon review 
of the data, the regulator required additional 
investigation/delineation based on the following 
rationale: 1) knowledge of the then imminent release 
of the current, more stringent ESLs, 2) potential that 
the site could be used for residential purposes in the 
future (since no deed restriction was in-place). This 
sequence of events resulted in the regulatory agency 
opening a Spills, Leaks, Investigations & Cleanup 
(SLIC) case for the site, which was not contemplated 
in the Phase II since the observed concentrations 
were below the then current ESLs.

A commercial property (vacant lot) historically 
operated as a gasoline service station/auto repair 
shop. UST removal and subsurface investigation/
remediation occurred in conjunction with an onsite 
Leaking Underground Storage Tank (LUST) case. 
The site attained No Further Action (NFA) status 
under the State Water Resources Control Board’s 
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Low-Threat Underground Storage Tank Case 
Closure Policy, with residual contamination allowed 
to remain in place, including VOCs. The site is now 
slated for mixed-use redevelopment. Conversations 
with the regulator indicated that a separate Voluntary 
Cleanup Program (VCP) case would likely be opened 
to assess for potential VOC vapor intrusion issues 
based on the known residual constituents present in 
soil/groundwater, revised lower ESLs, and change 
in use.

Site redevelopment of a contaminated site may 
include the need to implement various vapor intrusion 
mitigation technologies or increased remedial costs. 
There have also been instances where new tenants 
of a commercial/industrial building, with previously 
known uses of VOCs, have required the performance 
of indoor air testing, to ensure the health/safety of 
the future occupants.

Important Questions to Ask About Your 
Phase II
It is important to consider that all Phase II reports/
proposals are not created equal (a topic worthy of its 
own article!). Here are a few important questions to 
ask when reviewing Phase II data/proposals:

1. What are the screening levels that my consultant 
is using, and are they the most current? 

2. Does the Phase II proposal have an allowance 
for indoor air testing and is it included in the 
schedule, so I do not have surprise delays? 

3. Age of your Phase II.

4. Any planned redevelopment and/or change to 
more sensitive use? 

5. Sampling methodology: media sampled (eg. soil 

gas/sub slab vs. one-time indoor air sample). 
Were laboratory method detection limits below 
the screening levels? Did analytics include 
analysis for VOCs? 

6. Is data modeling an option to ensure no human 
health risk is present via the identified exposure 
pathway? 

7. Were samples collected in the appropriate 
location(s) to fully understand the release 
potential?  

8. Did the conclusions of a Phase I Environmental 
Site Assessment (ESA) rely on Phase II data? 
– this could impact old HRECs becoming either 
CRECs or RECs.

What is on the Horizon?
As each of the local oversight agencies are 
familiarizing themselves with the updated ESLs, we 
can expect that regulatory policies will be evolving 
as a result. Since many downtown metro areas 
are experiencing redevelopment projects focused 
on creating more live/work spaces and traditional 
industrial/commercial areas are changing to more 
sensitive uses, such as high density residential, this 
will create the need for an ongoing conversation 
between stakeholders to fully understand/mitigate 
risk.

Per the January 24, 2019 Memo, a Frequently Asked 
Questions (FAQs) document was scheduled for 
release in February 2019. However, as of the date 
of writing of this article, the document is pending 
release.  Link to updated ESLs and explanatory 
memo of detailed changes: 
www.waterboards.ca.gov/sanfranciscobay/water_
issues/programs/esl.html ■
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Four Essential Funds Control 
Risk Management Functions for 
Construction Projects

The finances and complex logistics of carrying out 
construction projects carry risks for all relevant 

stakeholders, from the owner (or developer), to the 
general contractor overseeing the project, to the 
lender financing. One of the biggest risks is default 
due to mismanagement of funds, which accounts 
for a majority of defaults and liens on construction 
projects. This involves everything from timely 
payment to sub-contractors, suppliers and vendors 
to distribution of ongoing payments for scheduled, 
verified milestones, and tracking change orders, 
especially if they are over budget. 

One of the most effective ways that lenders mitigate 
financial risk when underwriting construction 
projects is to engage a third-party firm to oversee 
and manage funds control over the lifetime of the 
project. This ensures completion on budget and 
on schedule, and increase transparency to bank 
regulators, particularly if there is an audit.

Construction funds control is the process by which a 
lender or an agent they contract with (such as a third-
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party firm) manages the schedule, paperwork, and 
track record of when and how funds are allocated to 
principals, contractors, subcontractors, equipment 
and materials suppliers on a construction project. It 
is an alternative to a payment and performance bond 
that takes a detailed, proactive, ongoing approach 
towards identifying and correcting discrepancies 
before or as they occur for about half the cost of 
a performance bond. A performance bond, on the 
other hand, can only be triggered in the case of a 
default, and could take months to resolve pending 
an investigation and adjudication.

Once an agreement is in place to engage a 
Construction Risk Management firm for Funds 
Control, the firm typically begins by conducting a 
thorough Document and Cost Review (DCR) before 
construction begins, which involves a review of the 
contract, plans and schedule of value, to ensure that 
they are appropriate

After construction begins, the CRM firm will receive 
and review all draw requests; inspect construction 
progress to ensure all work is completed and 
materials delivered before draws are approved; 
obtain lien waivers from subcontractors to protect 
the property from construction liens; and disburse 
funds to appropriate subcontractors and vendors.

Presented below are four of the most critical functions 
of funds control to keep projects on schedule and on 
budget and to prevent the kind of problems that lead 
to default.

1) Ongoing Funds Management
There are so many payments during a construction 
project, it is easy for errors to occur or for payments 
to get missed or delayed. Funds control ensures 
payment not only to the General Contractor or 
Principal, but also subcontractors, vendors, and 
materials suppliers as well. Funds management 
also ensures that loan proceeds are not diverted to 
other line items in the construction schedule without 
proper authorization or review, or that the General 
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Contractor does not use funds from the current 
project for another project they may be working on. 
This minimizes the risk of critical stoppages in work 
progress due to nonpayment or depletion of loan 
funds. 

2) Catch and Resolve Payment Request 
Discrepancies
This involves a thorough review of backup 
documentation – including all invoices and lien 
releases—to check for potential errors or double 
requests. It also involves tracking of change 
orders and reallocation of funds within the existing 
construction budget to check for “front loading” 
(upfront payments before work has been completed) 
or incorrect payments. This gives the client real-
time information on cost and how it affects the 
construction budget. 

3) Aligns Payments with Construction 
Progress
Funding and construction progress go hand in 
hand. One of the critical functions of construction 
risk management and effective funds disbursement 
is early detection – to ensure that payments are 
not made ahead of progress and deliverables of 
scheduled milestones. This is achieved through 

Construction Progress Monitoring, a service that 
provides “boots on the ground” site visits and 
feedback about work being performed for each line 
item, whether the GC is performing according to 
the loan agreement and schedule, and review the 
contractor’s application for payment. Construction 
Progress Monitoring evaluates stored materials 
on-site and off-site, verifies overall project percent 
completion, and status of sufficient funds to complete 
the project on schedule.

4) Manages Paperwork
All the above funds management involves keeping 
track of a lot of incoming and outgoing paperwork, 
everything from invoices to collection of lien 
releases and required signatures, contracts and 
other lender required documentation. Funds control 
management organizes important documentation 
for stakeholders, with electronic record keeping 
capabilities. This is particularly crucial for lenders if 
a project is audited. 

To ensure sound funds control and construction 
risk management on your construction project, 
engage with an experienced firm that has a diverse 
portfolio of previous construction projects, in-depth 
industry and market knowledge, and key personnel 
to manage your project from start to finish. ■
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Heightening the healthcare experience in 
retail
The prospect of browsing the latest fashions in a 
store while waiting for your doctor’s appointment next 
door is fast becoming reality for U.S. consumers as 
healthcare providers are adopting new locations in 
retail centers across the country. Changing dynamics 
in healthcare reform, technological advances, 
demographic shifts and consumer preferences are 
driving the overall shift toward lower-cost delivery 
options and having a significant impact on the 
location of healthcare services in the United States.

In an effort to curb costs, the healthcare industry is 
evolving to a value- and population-based model that 
emphasizes the prevention of health problems that 
often lead to costly hospital stays and has resulted in 
a migration from inpatient acute care to off-campus 
outpatient care that has become an established 
trend in recent years.

The evolution toward lower-cost and preventative 
care is fueling the booming health and wellness 
industry. In fact, the overall healthcare industry 

is growing fast. The $3.5 trillion U.S. healthcare 
industry is estimated to grow by over 70 percent by 
2027.

Retail owners are looking to snag a bigger share of 
this growing trend. Retail centers are increasingly 
becoming locations for low-acuity patient care and 
a growing number of other routine and maintenance 
healthcare services. But retail locations are also 
growing in the type of services the medical facility 
offers. Primary care, specialty care or oncology all 
are finding success in retail centers. A good example 
is the Dana-Farber Cancer Institute’s planned 
34,000-square-foot expansion at Patriot Place in 
Foxborough, Massachusetts to develop an oncology 
and hematology outpatient hospital satellite facility.

1) For healthcare providers, retail locations 
offer convenience, speed and cost appeal 
to patients

Retail locations can provide a better patient 
experience

Retail and the New Healthcare Consumer
Author: Lisa Strope, Vice President - Director of Research, JLL



Retail-based healthcare has emerged as a means 
of delivering quality, convenient care to millions 
of consumers, as well as a model for healthcare 
systems to consider when providing services to new 
and existing patient populations. 

The experience that healthcare can create in retail 
locations, from convenience to accessibility and 
branding, is a strategy for healthcare providers 
to attract and cultivate new patient relationships. 
According to a survey by NRC Health, 80 percent 
of patients would switch healthcare providers for 
“convenience factors” alone. 

The opportunities for healthcare providers to expand 
into retail locations are considerable. Retail clinics, 
for example, represent just two percent of all primary 
care encounters in the U.S., even though the cost 
of care at a clinic is about one-third of that in a 
traditional setting. 

When it comes to location selection, Medical 
Offices and Retail aren’t that different
Healthcare consumers have been clear in conveying 
what they are looking for.  Patients want easy access 
to healthcare services: extended hours, convenient 
locations, walk-in appointments, and affordable 
services. In fact, since the first retail health clinic 
opened in 2000, 44 percent 
of patient visits have taken 
place when physician 
offices are typically 
closed according to the 
National Institute of Health. 
Healthcare providers can 
offer their patients these 

convenience factors by finding retail locations that 
are locally relevant, functionally accessible, visible 
and tailored to their specific needs. The best retail 
health environments offer a variety of attributes 
that are relevant to the patient, bringing healthcare 
professionals and patients together to improve 
healthcare delivery while reducing costs.

2) Retail centers with healthcare services 
are realizing benefits such as increased 
foot traffic, sales growth, improved cross-
selling, brand recognition, and enhanced 
customer experience

Healthcare providers can boost the 
operations and profitability of surrounding 
retail tenants
Healthcare services fit many of today’s retail center 
goals by bringing in patients as well as physicians, 
nurses and technicians who work at the property 
each day and frequent its restaurants and stores. 
A healthcare tenant can also boost stability and 
spending by adding to a “wellness” experience for 
consumers. 

There is a broad array of opportunities and potential 
paths for traditional retail locations to expand into 



healthcare. But, despite this potential, only about 
12,000 of the 116,000 U.S. shopping centers have a 
healthcare tenant/use inside the property.

The potential of this new breed of tenant is even 
more apparent when you consider the recent growth 
in retail medical clinics. At the end of 2017, there 
were an estimated 2,800 medical clinics in retail 
space in the United States according to Accenture. 
This number grew from 351 in 2006—47 percent 
in the last three years alone. Applying that growth 
rate to the healthcare industry broadly, the number 
of healthcare tenants in retail locations could nearly 
double by 2022.

Stability and commitment further benefit 
the retail mix
From the landlord’s perspective, adding a healthcare 
provider as a tenant can have many additional 
benefits. For example, physician and hospital groups 
often have higher credit ratings than traditional 
retailers and many also have a greater level of 
commitment to the community that adds stability 
to a landlord’s tenant roster, and extended hours of 
operations drive shoppers to other retail tenants.

In addition, medical service providers typically 
take on longer leases; frequently 10–12 years as 
compared to the typical five-year lease for traditional 
retailers. Medical leases tend to be long term not 
only because of the high capital cost of build-outs, 
but also the added expense of relocating specialized 
equipment. Healthcare providers often have lower 
parking requirements than retailers. 

As more and more developers, landowners and retail 
strip owners look for ways to bring a medical facility 
to their properties, non-traditional retail spaces for 
healthcare services are expected to continue to rise 
in popularity.



Key considerations for curating the best 
healthcare experience in a retail location
Evaluate the acuity level: The scope of healthcare 
services offered in retail locations is quickly growing 
beyond flu shots, less-acute illness services (sore 
throat, fever, infections), and routine health exams 
to include preventive screenings, chronic disease 
management (diabetes, asthma, hypertension, and 
cholesterol), infusion services, and more. 

Higher-acuity care, traditionally served by hospitals, 
is a growing opportunity in a retail environment 
and has been boosted by the growing need for 
healthcare services as baby boomers age. The 
U.S. population over 65 years old is projected to 
more than double from 2015 to 2060, from 48 to 
105 million. This age group spends five times more 
on annual medical expenses than the average  
patient/consumer. They require more higher-acuity 
and frequent care.

Cross-sell to the healthcare modality: The unique 
traits of a healthcare modality (i.e., a therapeutic 
agent or regimen) can relate it to a retailer’s 
characteristics or offerings. For example, the 
demographic characteristics of dental practice 
consumer decision-makers— typically over 30 
years old, 80 percent female, and willing to drive 
three miles or more for appointments—might closely 
match those of a major supermarket chain.

Profile the patient/consumer: Developing  
patient/consumer profiles and mapping them to 
retail consumer profiles will produce logical tenant 
mixes for retail locations. For example, Millennials’ 

significant brand loyalty to retailers has particular 
implications for selecting a healthcare tenant. 
Similar to retail, a health system decision tends to be 
“sticky”—i.e., once millennials connect to a system, 
they will likely remain tied to it through medication 
management and predictive health analytics, to the 
point that changing providers incurs high switching 
costs. 

A key subgroup is millennial women, which is most 
responsible for changing healthcare buying trends. In 
fact, women in this group are responsible for nearly 
80 percent of healthcare decisions for themselves 
and their families (including children, baby boomer 
parents and husbands).

Maximize the location network: Healthcare systems 
are learning from the rise of  ecommerce: the 
importance of a logistics infrastructure. Major 
retailers represent potential partners for big health 
systems trying to capture large populations quickly 
with minimal investments, because of the stores’ 
existing location networks. Retail chains, for instance, 
offer thousands of distribution points in communities 
across the United States to health systems with low 
overhead needs.

As more and more retailers are establishing 
relationships with local physicians and hospitals 
to help patients get the right level of care, having 
a medical tenant can not only drive people into 
the retail property,  but benefit the surrounding 
businesses as well. ■

Coming soon: shopping, 
dining and healthcare 
The Leonard Institute 

for Cancer Prevention, 
Treatment and Wellness 

at The Shops at  
Mission Viejo
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We are fortunate to live in a capitalistic society, 
where we celebrate prosperity, free market 

choices, profit, and quality.  Market forces are 
drivers of supply and demand.  As consumers/
users, we have come to expect an endless supply 
of goods, available to us at flat or even decreasing 
prices.  We expect a superior level of services in our 
restaurants, our stores, airlines and from our utility 
service providers; yet we don’t want our prices to 
increase.  Cost of living increases, cost of goods 
increases, costs of business increases, as prices 
remain flat, then something needs to give.  Either 
we find ways to achieve efficiencies on a continually 
growing scale, or quality can start to erode.  These 
are typical patterns in a commodity market.  Often 
we don’t notice a drop in the quality, until we truly 
experience a serious issue, a material monetary 
loss, a loss if time, or in a worst-case scenario, 
some physical damage.  We react in surprise when 
we look back at erosion in quality, unaware of when 
or how this happened.  When it matters to the user, 
given a choice, we will choose quality over price.  
When it matters!  However we cannot predict ‘when’ 
that will be.  A frequent topic of conversation at most 
conferences today is readiness for the next recession.  
Therefore it would not be unreasonable to state that 
now is the time for investors and banks to focus on 
asset quality, more specifically the quality of our due 
diligence as a strategy for avoiding large collateral 
losses as the market pivots.  For decades, we have 
witnessed the Phase I industry being turned into a 
commodity.  Perform certain steps, check several 
boxes, wrap the information in a template, and 
submit the report to the User.  That’s an interesting 
word, commodity.  We have long talked about the 
Phase I market becoming a commodity, but what 
does that mean?  Well, according to Wikipedia: 

“in economics, a commodity is an economic good or 
service that has full or substantial fungibility; that is, 
the market treats instances of the good as equivalent 
or nearly so with no regard to who produced them.”  
This is far from the true value-add of environmental 
consultants helping our clients to identify and 
solve problems while preserving asset quality.  Or 
perhaps it’s not as much about the property value, 
as much as it is about production expansion in 
buying and repurposing an old factory.  It could be 
about expanding product lines, fulfilling dreams, 
and hiring additional workers.  Firms with this focus 
are not subscribing to a commodity philosophy, but 
challenging the norm that it does not matter which 
firm does the Phase I.  
 
However price and timing have been the dominant 
drivers.  Pricing trends show that the average Phase 
I cost has remained relatively flat since 1997, around 
$2,000.  Yet, during this same period, the costs of 
goods have increased by approximately 57% from

1997 to today’s dollars. Also if your firm is successful 
at retaining staff, then personnel wages go up 
annually as pay raises are distributed.  So how 

Commoditization of the Phase I Matters
Author: John Thomas Rybak, SVP Environmental Risk Manager, BB&T

Source: EDR
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does our industry maintain profit on a Phase I 
Environmental Site Assessment?  Have the drivers 
for quality due diligence and risk management taken 
a secondary positions to price and time?  

When setting a pricing strategy, we need to consider 
the market, costs of goods and services, quality, 
and durability or warranty of the product.  To make 
a profit, obviously your price must be set above your 
costs.  But it’s not healthy if market sets the product 
ceiling so low that it drives a treadmill of efficiencies 
or compromise to maintain a thin profit margin.  
While there have been many more efficiencies 
built into the Phase I process, such as the speed/
availability/volume of data today, this can put more 
burden on the Environmental Professional (EP) to 
make sure they thoroughly evaluate the plethora of 
reasonably attainable data sources.  This becomes 
almost a catch 22 scenario.  Data is more available, 
more abundant, and takes more time to sort through 
all the data when completing projects.  

So what factors affect profit on the Phase I?  The 
amount of human resources and travel on a 
project have a big impact.  We are a Professional 
Services Industry and we should focus on delivering 
exceptional quality consulting to our clients.  As 
Environmental Professionals we get the opportunity 
to enhance the value we deliver.  Increased value 
can drive demand, which can effect baseline pricing. 
What level of assessor will you assign to a project, 
what is their hourly rate, what is their experience 
level, how far do they have to travel for the project?  
More complex projects warrant a higher skillset, 
and could justify sending an EP to complete the site 
assessment.  This is a current debate whether EPs 
should be conducting all site inspections.  Quality 
would go up, but at what cost to the project?  This 
leads to another option for increasing experience 
level of the assessor, subcontracting to complete the 
inspection.  It sure can increase the experience of the 
assessor, but there are also trade offs.  This article 
is not going to debate the use of subcontractors, 
but highlight that their use is often tied back to a 
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function of cost.  Or in other words, if the cost of Phase 
I services were higher on average, firms could afford to 
send ‘their’ in-house EPs to a site, and maintain quality. 

We’ve discussed theoretically that price, right or wrong, 
has been set by the market aka the User.  In the 
preceding paragraph I discussed how the EPs can be 
the vanguards of our industry to put upward pressure 
on pricing, to allow adequate resources for a quality 
professional consulting product.  As such we are 
responsible to tackle some of these issues: Who sets 
the quality?  How do we as an industry keep high quality 
standards as a key metric for Phase I reports?  Some 
clients dictate high quality standards by enhancing the 
ASTM Standards.  Most if not all consultants set their 
minimum quality standards, by having a ‘price floor’ for 
the Phase I, below which they will not go.  These are 
important topics.  If quality is important to you, your 
firm, our industry, if you want to have a vested interest 
in preventing further commoditization of the Phase I, 
then here are several ways to get involved.  

•   ASTM committees that are currently meeting 
to decide what changes should be made to the 
standards.  You should get engaged, to express 
your voice, to safeguard quality standards for 
our industry.   

•   Start having conversations within your company 
and with your clients that ‘it does matter’ which 
firm does the Phase I.  Work to differentiate 
yourself as a market leader in quality and 
consulting.  Your pricing should have a 
premium, if you are serving your clients better 
by identifying risks, solving problems and truly 
consulting to them. 

•  Attend the EBA 2020 Mini Series on Price vs. 
Quality in the Phase I Market.  Dave Lambert/
Wells Fargo and I will be partnering to deliver 
a three part presentation series over two EBA 
Meetings in Jan 2020 and June 2020.  We will 
also have some focus group meetings. Let us 
know if you are interested in participating. ■



Are you protected against an 
environmental issue that results in a 
default of your loan?
Financing a commercial property with potential or 
recognized environmental conditions (RECs) could 
result in unintended liability and unforeseen financial 
loss for a lender.  The secured creditor exemptions 
from environmental liability under Federal and 
State laws provide valuable protection but those 
exemptions likely won’t apply if a lender forecloses 
and becomes active in management of the property.  
There are no regulatory protections afforded to 
lenders from common law liability, including claims 
for toxic tort and damages to neighboring property.  
Accordingly, environmental liabilities need to be 
carefully assessed as they can not only directly affect 
the lender but also negatively impact a borrower’s 
cash flow and increase the risk of default.  These 
environmental liabilities can diminish the value of 
the secured property and greatly hinder the lender’s 
ability to recoup the value of their loan leaving them 
holding an unmarketable contaminated property.

Does your existing environmental risk 
management strategy provide adequate 
protection?
Traditional environmental due diligence and risk 

shifting tools often fall short of fully mitigating the 
lender’s environmental exposure. Roadblocks in 
the transaction frequently occur when RECs are 
identified in a Phase I recommending Phase II 
subsurface investigations. Oftentimes, a Phase 
II can not be completed due to contractual 
constraints, site conditions, timing limitations or 
costs.  Performing a Phase II is not always the 
ultimate answer; initial findings may be inconclusive 
with further investigations needed.  If indemnity 
and escrow agreements are utilized, environmental 
risks remain, leaving the lender exposed to cleanup 
liability and third-party bodily injury and property 
damage claims.  The indemnification is only as good 
as the financial wherewithal of the borrower and the 
lender may incur significant legal costs to pursue 
the indemnity.  Further, escrow agreements may 
insufficient to capture the full extent of remediation 
costs.

Lender pollution liability policies bridge 
the risk gap!
As a risk-transfer solution, lenders should consider 
obtaining a pollution liability insurance policy to 
protect against cleanup liability, third-party bodily 
injury and property damage claims and legal defense 
costs.  The state of the market is strong and growing 
with lender policy offerings from several highly rated 
insurance carriers.  The underwriting process is 

straight-forward, and quotes can 
be obtained in a matter of days.  By 
utilizing environmental insurance, 
lenders can confidently pursue 
loan opportunities with Recognized 
Environmental Conditions. ■
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Now is the Time to Consider Lender Pollution 
Liability Insurance 

Author: Scott Houldin, President
Twin Elms Environmental Brokerage
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IRS Includes Some, But Not All, Brownfields in its 
New Opportunity Zone Regulations
Author: Michael Nesteroff, Shareholder, Lane Powell 

The Opportunity Zone tax incentives created 
by the federal Tax Cuts and Jobs Act of 2017 

seems like a perfect opportunity to spur development 
of environmentally impaired properties, known as 
brownfields, in economically distressed communities. 
But the second round of IRS regulations to implement 
the incentives, while opening the door to inclusion of 
some brownfield properties, did not go as far as the 
Environmental Protection Agency had recommended 
in its comments on the draft regulations. That could 
mean, for lack of a better description, a real lost 
opportunity for many communities since brownfields 
often are in the very areas that the Opportunity Zone 
program is intended to benefit. 

The tax law created Opportunity Zones, which now 
have been designated in all 50 states, the District 
of Columbia and five U.S. territories, to provide 
tax benefits to investors in the form of deferred tax 
on gains invested in a Qualified Opportunity Fund 
(QOF) until they sell or exchange the investment in 
the fund or December 31, 2026, whichever is earlier. 
Depending on how long the investment is held, up 
to 15 percent of deferred gain can be excluded. If 
held for more than 10 years, the investor will not be 
taxed on any gain from a sale or other disposition 
of the interest in the QOF. Many investors and 
economically distressed areas have been eager to 
take advantage of the program.

Not coincidentally, many Opportunity Zones have 
properties that could qualify for inclusion in the 
federal Environmental Protection Agency’s (EPA) 
Brownfield Program, which has existed for a number 
of years to cleanup and reuse properties that sit idle 
due to environmental contamination. The statute and 

IRS regulations, however, apparently did not include 
brownfields in the Opportunity Zone program. 
Because the Opportunity Zones and brownfields 
seem like a match made in investor-heaven, the 
EPA submitted comments to the IRS, which Patricia 
Overmeyer, the EPA Deputy Director of the Office of 
Brownfields and Land Revitalization, outlined at the 
EBA Winter Meeting in New Orleans. Now that the 
second round of regulations have been released, it 
appears the IRS went part way, but fell well short of 
fully adopting EPA’s recommendations.

The statute requires that at least 90 percent of 
a QOF’s assets be Qualified Opportunity Zone 
(QOZ) property, which ultimately requires direct or 
indirect ownership of “qualified opportunity zone 
business property.” To be QOZ business property, 
the “original use” of the property must commence 
with the QOF or the QOF must make “substantial 
improvements” in the property within 30 months of 
acquisition. “Substantial improvements” generally 
means additions to the property’s basis greater than 
the adjusted basis of the property at the beginning of 
the 30-month period.

For brownfields properties, the “original use” and 
the “substantial improvement” requirements are 
problematic. A property is a brownfield in the first 
place because its former use(s) caused environmental 
contamination that render it uneconomical to 
redevelop without substantial remediation. Under 
the current “original use” test, the prior use of a 
former factory site requiring extensive remediation 
means that the “original use” cannot begin with 
the QOF. Further, in Rev. Rul. 2018-29, which 
provides guidance on the meaning of “substantial 
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improvement,” the IRS indicated that the substantial 
improvement rules do not apply to land. Even if the 
remediation qualified as “substantial improvements,” 
they do not have much chance of completion in 
the 30-month window for “substantial improvement.” 

As Ms. Overmeyer outlined, the EPA’s comments 
to the IRS recommended defining “original use” to 
incorporate brownfields properties located in QOZ, 
so that if a brownfields remediation firm buys a 
contaminated property in a QOZ with the intent to 
remediate the property and redevelop it for a new 
use, the brownfield status itself should qualify as the 
“original use.” Similarly, the EPA recommended that 
the IRS treat the “original use” of property that has 
been vacant or underutilized for a year or more as 
commencing with the QOF, and allow foreclosed and 
tax-reverted properties held by local governments to 
be treated as “underutilized or abandoned” property.  
That recommendation would have allowed the QOF 
to satisfy the 90 percent test during the remediation 
period.

The EPA also recommended that the IRS treat 
the environmental assessment, cleanup and other 
site preparation costs as expenses meeting the 
“substantial improvement” test. Rev. Rul 2018-29 
appears to apply only to improvements to a building, 
which would leave out the critical improvements 
to the land necessary to make a brownfield ready 
for redevelopment. This recommendation would 
have resolved the potential ambiguity as to whether 
improvements to the land itself count towards the 
necessary investment to constitute a substantial 
improvement. Finally, the EPA recommended that 
IRS allow carryover of gains from QOF investments 
in brownfields properties to other QOF investments 
and stacking of QOF investments of brownfield 
properties.  

After delaying release of the second round 
regulations due to the government shutdown, the 
IRS’s final version of the regulations provided some 
clarifications that may assist brownfields developers, 

but the IRS did not adopt EPA’s primary request. The 
IRS regulations will allow a QOF acquiring an existing 
building that has been vacant for five years in a QOZ 
to have the original use of the building commence 
with the QOF so that it is qualified property for QOZ 
purposes. The IRS also will allow pre-development 
brownfields assessment and cleanup costs to count 
for QOF investments, but only if such costs are part 
of a larger development plan that includes vertical 
development. A brownfields cleanup that does not 
include vertical development will not be considered 
a QOF investment. 

The IRS has been under significant time pressure 
to implement the regulations — the elimination of 
the 15 percent of capital gains invested in a QOF 
requires a seven-year holding period in the QOF. 
This means December 31, 2019, is the last day to 
make the investment to meet this holding period 
by the end of 2026, the year in which the deferred 
gain is recognized. Thus, the second round of 
regulations probably were the last chance to bring 
brownfields fully within the scope of the Opportunity 
Zone incentives. While there are some brownfields 
properties that will benefit from the regulations, the 
IRS certainly missed an opportunity to do more. ■ 
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Project Background

In 2015, EBI Consulting was retained by the owner 
of a retail strip plaza property to conduct a Phase 
I Environmental Site Assessment (ESA) to identify 
any potential Recognized Environmental Conditions 
(RECs) on the property. Like many retail plazas, 
various tenants occupied the space, including shops, 
restaurants, and a dry-cleaning facility. Evidence of 
a dry cleaner on site raises a red flag because of 
the environmental hazards associated with them. 
After identifying the presence of the dry cleaner, EBI 

Dry Cleaners & Environmental Site Assessments: 
A Case Study
Author: John Katze, National Director of Operations - Due Diligence Services
EBI Consulting

worked with the client to determine the best course 
of action to meet their needs.

Dry Cleaning Contaminants

When dry cleaning was first developed in the 
mid-nineteenth century, solvents were made with 
kerosene, gasoline, turpentine, and other petroleum-
based products. As such, they were highly 
flammable, and many storefronts sent clothing to 
remote facilities where the dry cleaning was actually 
performed. When perchloroethylene (PCE) and 
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trichloethylene (TCE) were introduced to the US 
market in the 1930s, inexpensive, non-flammable 
solvents that could be used on-premises were 
developed, expanding the availability of dry cleaning 
across the country.

PCE, often referred to as perc, and TCE are 
chlorinated solvents with carcinogenic properties 
and ozone-depleting toxins that are harmful even in 
small concentrations and persist in the environment 
for a long time. Exposure is typically through 
contaminated drinking water or inhalation. These 
chemicals can migrate through concrete floors, and 
their density allows them to sink and become highly 
mobile in groundwater. They are also volatile organic 
compounds (VOCs), meaning they readily vaporize 
and can be released into the atmosphere, impacting 
the environment and people who may inhale the 
compounds.

Because of PCE and TCE’s long life, even decades-
old dry cleaning sites can be hazardous. A 2007 study 
by the city of Santa Clara found that dry cleaning 
sites as old as 50 years pose a greater threat to 
groundwater than present day ones because of the 
high concentration of chlorinated solvents found. The 
contamination was a result of poor equipment prone 
to leaking and spills, and worse, 70% of drycleaners 
reported intentionally dumping or releasing solvents 
into sewer, septic or soil according to a 1988 survey 
by IFI.

Regulations & Liability

The introduction of the Comprehensive 
Environmental Response, Compensation, and 
Liability Act (CERCLA) in 1980 and the advent 
of PCE and TCE regulations in the 1990s added 
new complexities for property owners: there were 

now legal considerations in purchasing a property 
with a dry cleaner that may have contributed to 
contamination. CERCLA laws aimed not only to 
remediate contaminated sites, but to find liable 
parties to foot the bill for the cleanup. As a measure 
to enforce this, CERCLA created a set of standards 
and conditions for the purchase of contaminated 
properties, including “all appropriate inquiry” (AAI) 
which states that a purchaser must conduct a site 
investigation evaluating a property’s environmental 
conditions and assessing potential liability for any 
contamination before the acquisition is complete. If 
this measure is not properly taken, then the liability 
of any contamination and the effects of it can fall on 
the purchaser.

For many property owners, a Phase II Site 
Investigation can minimize legal liability and allow for 
remediation of the property, if necessary, which may 
mitigate concerns a future purchaser could have 
regarding the dry cleaners presence on a property. 
Phase II Site Assessments may incorporate a 
number of different components to accurately 
assess any potential contamination of a site. This 
assessment can effectively demonstrate to future 
purchasers, investors, or private equity firms that 
remediation work has already been assessed, and 
possibly completed.

From soil and groundwater sampling, groundwater 
flow modeling, to risk characterization and 
contaminant source differentiation, there are a 
number of different investigations and assessments 
EBI Consulting provides at the Phase II level. 
These can be customized to address specific site 
and contaminant concerns so clients receive the 
best and most accurate assessment without going 
needlessly over budget.
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In the case study described here, because the dry 
cleaning facility had occupied the space for over 35 
years and used solvents such as PCE, there was 
a potential for contamination on the site. Given the 
possible impact of the solvents on the subsurface 
conditions of the surrounding property, EBI 
recommended a Phase II Subsurface Investigation 
and Indoor Air Quality Assessment to determine 
whether the dry cleaning operations had any impact 
on the property.

Phase II Investigation & Assessment

The Phase II Subsurface Investigation first involved 
drilling a series of borings on the exterior of the 
property with an auger rig. From these borings, soil 
samples were collected at intervals of 4 foot depths, 
and groundwater samples collected at depths of 
12 feet and 40 feet, following EPA test methods for 
hazardous waste.

Next, a Vapor Intrusion Assessment was completed 
to evaluate levels of VOCs coming from sub-slab soil 
vapors. Focusing on the interior of the property, EBI 
installed four sub-slab vapor pins in the basement 
of the building and collected samples from each 
location. Additionally, four air samples were also 
taken at the property as part of the Indoor Air Quality 
Assessments to evaluate levels of VOCs above 
ground. These were taken from the basement and 
first floor, and one just outside the building to provide 
additional data on the normal conditions in the area.

After this more rigorous investigation, sampling 
and subsequent analysis, EBI concluded there was 
a low level of PCE contamination present in the 
groundwater. However, the investigation revealed a 
concentration of PCE in sub-slab vapor. This posed 
a vapor intrusion threat to both the dry cleaning 
facility and surrounding tenants in the plaza. With 
this information, EBI was able to help the client 
make a more informed business decision about the 
property. To mitigate the impacted soil vapor, EBI 
recommended the installation of a vapor intrusion 

Did You 
Know?
The Comprehensive Environmental 

Response, Compensation, and 

Liability Act (CERCLA), commonly 

known as Superfund, was enacted 

by Congress on December 11, 

1980. This law created a tax on the 

chemical and petroleum industries 

and provided broad Federal authority 

to respond directly to releases or 

threatened releases of hazardous 

substances that may endanger 

public health or the environment. 

Over five years, $1.6 billion was 

collected and the tax went to a trust 

fund for cleaning up abandoned or 

uncontrolled hazardous waste sites. 

Source: 
epa.gov/superfund/superfund-cercla-overview
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mitigation system (also known as a sub-slab 
depressurization system).

Sub-Slab Depressurization System 
Startup Report 

Sub-Slab Depressurization Systems (SSDS) 
create a negative pressure below a building’s slab 
to prevent vapors from entering the building. To 
achieve this, shallow wells are installed into the 
base immediately below the concrete slab. Then, by 
creating a vacuum using small-scale blowers or fans, 
a negative pressure is achieved that prevents vapor 
from permeating the concrete slab and causing 
contamination. A SSDS removes contaminated soil 
vapor at rates that create the vacuum, but low enough 
that permitting from a local air quality management 
district (AQMD) is unnecessary.

This process is often used as a cheaper alternative 
to the more intensive soil vapor extraction (SVE). 

SVE is a more aggressive approach typically 
recommended for serious concerns of high-
concentration contamination. This approach 
involves digging deeper, five to fifteen feet wells, the 
introduction of a treatment compound, as well as a 
ten horse-power blower and carbon filtration system. 
SVE is also a far more expensive option—it can be 
eight times as expensive as SSDS—and it requires 
permitting by the local AQMD and oversight by the 
county or state Voluntary Remediation Program 
(VRP). While SVE directly attacks a plume to reduce 
concentrations, an SSDS is often a better option for 
properties where there is no impact on groundwater.

During the Sub-Slab Depressurization System 
Startup, two SSDS wells and six soil vapor 
monitoring points were installed, multiple diagnostic 
tests were performed, effluent soil vapor samples 
were analyzed, and a pilot test report written. 
A pilot test is the beginning step for both SSDS 
and SVE remediation, as it confirms that the 
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systems implemented will effectively remove the 
contaminants. Based on the results of the pilot test 
and system startup, EBI developed its conclusions 
and recommendations for the site.

As with most remediation of this type, these 
recommendations included routine monitoring and 
analytical testing to document air emissions over 
time and ensure emissions did not exceed applicable 
emission thresholds. Additionally, quarterly re-
evaluations of contaminant levels in soil vapor were 
recommended to determine the progress the SSDS 
achieved. Once applicable thresholds were reached 
and confirmed by testing, EBI suggested the system 
might then be shut down and removed.

Quarterly Monitoring Report of the SSDS 

Following EBI’s recommendations, a Quarterly 
Monitoring Report on the SSDS was conducted to 
ensure the SSDS was operating effectively. This 
report compiled the results of the monthly site visits, 
inspections, and laboratory testing, confirming 
that vapor removal did not exceed requirements of 
the local AQMD. On regular inspection, EBI found 
the SSDS operating effectively and as planned. 
EBI recommended shutting the system down and 
conducting rebound testing to determine if the 
continued operation of the SSDS was required to 
mitigate vapor intrusion concerns moving forward.

Summary of Benefits 

Phase II ESAs inform the nature and extent of 
contamination to assist clients in making informed 
business decisions about the property, and where 
applicable, provides knowledge necessary to satisfy 
the AAI standards under CERCLA. EBI Consulting 
works directly with clients to tailor a scope of work 
that meets their specific needs and risk tolerances to 
ensure that the investigation is conducted within the 
timing and financial constraints of the transaction. ■
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In actively representing lenders that take security 
interests in real estate, we routinely encounter 

properties that have known or potential environmental 
issues. These issues run the gamut, from existing 
or former underground storage tanks, former 
manufacturing operations, dry cleaners, and other 
uses that now utilize or formerly utilized hazardous 
substances, as well as known soil and groundwater 
contamination. These issues could cause lenders to 
pause and shy away from the deal. However, in our 
experience, whatever the environmental issue, in 
concert with the proper environmental and insurance 
professionals, we are able to efficiently assess and 
manage the environmental risks associated with the 
collateral.

The first step is to conduct adequate environmental 
due diligence utilizing seasoned environmental 
consultants, who understand the environmental 
risks, but have the necessary business acumen 
to make reasonable findings and conclusions. 
Once we have our arms around the issues, we can 
manage the environmental risks in several ways, 
including one or more of the following: (i) affirmative 
covenants by the borrowers to address the known 

Fear Not - Lending on Environmentally 
Challenged Real Estate

Author: Douglas I. Eilender, Attorney, Mandelbaum Salsburg P.C.

environmental issues or issues discovered during 
the term of the loan; (ii) holding back environmental 
reserves to secure the environmental obligations; or 
(iii) obtaining environmental insurance policies that 
cover claims for clean-up costs, property damage, 
bodily injury and business interruption for all known 
conditions and any new conditions that are identified 
on, at, under or migrating from the real estate. 
Environmental insurance can be successfully used 
even in situations where the financial strength of the 
borrower is sound, as borrowers would prefer to pay 
a small premium and deductible, rather than have a 
large environmental escrow held back to secure an 
affirmative obligation.

Thus, the takeaway, as with most commercial 
real estate transactions, is to conduct adequate 
environmental due diligence with the assistance of 
counsel to be in a position to assess and allocate the 
environmental risks and responsibilities associated 
with the collateral amongst the parties in order to 
successfully close the transaction. ■
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